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I  Introduction

· The consequences of global recession

· The impact on jobs and conditions of employment

· The implications of neo-liberalism for employment rights

· The Rejection of Traditional Labour Law

· Regulating for Competitiveness and the Triumph of Economics

· The Marginalisation of Labour Organisation

· The Changing Role of Trade Unions:   representation and services rather than regulation

· A Drift to the Minimum rather the Promotion of Fair Levels of Protection:   Labour Party Manifesto 2005 

· The Development of Unregulated Employment:   Agency workers 

II   The Failure of Labour’s Labour Law
The Lack of Information and Consultation 

· The promise of information and consultation procedures

· The reality and human cost of ineffective legislation

· No obligation on employer to establish procedures

· No obligation to meet limited minimum conditions of regulations

· No effective sanction for breach.  So why bother? 

· The low take up of information and consultation 

· The question of CAC applications/complaints

· Only 17 applications since 2005

The failure of the collective redundancy procedure and the failures of job security law:   redundancy payment of a week’s pay of a maximum £330 (annual salary of £17,160)  

The Low Penetration of Collective Bargaining

· The importance of collective bargaining

· The problem of low levels of coverage:   

· now only 33.5% (2006)

· continues to fall – 36.1% (1997)

· Problems in the private sector in particular;  

· now only 19.6% (2006)

· public sector 69% (2006)

· The problem of ineffective recognition legislation 

· Resource intensive

· The problem of small businesses

· The problem of employer resistance

· The role of labour consultants

(http://www.tuc.org.uk/extras/loganreport.pdf)

· The Cable and Wireless case:  

(Daily Telegraph, 3 August 2008)

The Containment of Collective Labour Power

· Low levels of membership:  29% in 2005

· Changing trade union function:  – 

· service providers

· representative rather than regulatory bodies

· enforcing standards set by others

· the paradox of ‘supply side’ trade unionism

· Limited trade union rights:   ‘Thatcher-lite’ 

· Heavy regulation of trade union collective action

· The new threat from the European Court of Justice 

· Case C-438/05, Viking Line v ITF [2008] IRLR 143

· BALPA v British Airways, 19 – 22 May 2008

The Problem of Low Standards and Unregulated Employment

III  Responding to the Challenge
Collective Bargaining - Lessons from the 1930s

· Commitment to Collective Bargaining by Conservative government:   possible explanations?

· Steps taken from 1934 to build and rebuild collective machinery that had been allowed to decay since 1922

· Initiative by Ministry of Labour actively to promote collective bargaining at sectoral or industry level (through NJICs)

· What is sectoral bargaining?

· Why is it important? 

· Whatever happened to sectoral forums?

· Government strategy expressed clearly by Minister of Labour in 1938:  

· to ‘foster and encourage the establishment of [collective bargaining] machinery over an ever-widening field’

(Ernest Brown, Minister of Labour, 11 May 1938)   

· Success of the strategy – high levels of coverage by 1946; levels sustained until 1979

· The decline of sectoral bargaining

· A few remaining pockets of survival – notably printing

· Reasons for decline and decentralisation of collective bargaining

Countervailing Power and the Accountability of Corporations 

· The importance of regulatory instruments and institutions as a source of countervailing power, and corporate accountability

· The role of co-ordinated trade union action and the role of trans-national trade unions:   Nautilus; Workers Uniting

· Importance of a global response

· The question of national labour laws

· Global organisation needs global regulation

· The role of additional strategies to develop social responsibility and accountability of (i) corporations, and (ii) corporate investors   

· Continuing inadequacy of existing law

· Acquired Rights Directive and Transfer of Undertakings (Protection of Employment) Regulations, SI 2006 No 246

· Weak information and consultation

· No job security

· The nature and scale of the challenge:   private equity, hedge funds, pension funds.    

· The need for socialisation of corporate law, securities law, and financial services law  

·  Space in each of these fields for producer interests to be more fully considered  

· The practice of other countries, and the role of the trade union as corporate watchdog  

New Forms of Global Regulation

· Why only global regulation of financial markets?   The problem of labour markets and the accountability of  corporations

· The failure of existing international regulation.   The continuing role of the ILO.   High levels of violation of ILO standards, notably by the United Kingdom and the United States

· The failure of existing international labour standards to address the problem of global corporate power

· Existing voluntary forms of corporate accountability

· Corporate Codes

· International Framework Agreements

· Existing soft law mechanisms

· ILO Tripartite Declaration of  Principles concerning Multinational Enterprises and Social Policy of 1977 (rev’d); 

· OECD Guidelines for Multinational Enterprises of 2000

· Problems of supervision and enforcement of standards

· Existing legal mechanisms – European Works Councils Directive (94/45/EC) 

· 841 in operation, covering 60% of European workers

(http://www.etuc.org/r/57)

· Future strategy to develop trans-national labour law as countervailing power and accountability of corporate power:   right to organise, right to bargain, right of collective action against trans-national corporations; mechanisms for enforcement in a trans-national legal forum; the accountability of global corporations to global institutions 

· The threat of trans-national law:   EC Treaty, article 43 – free movement – ECJ – Viking and Laval cases.   Legal instruments for the lowering rather than raising of standards.   Future strategy and the removal of restraints on core labour activities

IV Conclusion

· The problem of continuing abuse for our Lehman Brothers’ employee:   a world of low standards and weak organisation

· The paradox of democracy in a global world:   weak national government and declining political power 

· The paradox of labour political power in the US, the UK and Australia – mobilisation and marginalisation

· The investment of public money in public projects and private companies, and the responsibility to ensure fair distribution, fair standards and the accountable use of funds

· The inter-linked challenge for trade unionism – the workplace, the enterprise, the sector, the global corporation, national and regional governments

· The need for wide ranging and far-reaching institutional change – back to the 1930s or forward to the 2030s?
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